Abstract: Kenya's Grand Coalition Government was formed in the aftermath of a serious post-electoral crisis including widespread violence. No political progress has been recorded; in striking contrast to all expectations for more moderation and consensual preparation of a constitutional reform. Based on secondary data from textbooks, newspapers, journals, and documents from both governmental and non-governmental organisations, the author finds that the continuing wrangles within the Grand Coalition Government, the fear of the debilitating effects of a constitutional referendum and the hard-line positions on the contentious issues pose a big threat to the achievement of a new constitution before the 2012 Elections.
The formation of Kenya's Grand Coalition Government, following the dispute over the December 2007 presidential election results, was largely based on the conviction that such a government has the potential to promote compromise and conciliation between adversarial factions and hence, more scope for bringing about consensus on how to address the long-term causes of the 2007-2008 post-election violence, including far-reaching political, economic, administrative and social reforms (Republic of Kenya, 2008a: 6) . Constitutional reform has been on the Kenyan political agenda for decades and expectations were that it should be boosted by the Grand Coalition. The puzzling question is why this does not seem to be happening.
The purpose of this article is to examine the extent to which Kenya's Grand Coalition Government has succeeded in addressing the long-term causes of the 2007-2008 post-election violence with specific reference to comprehensive constitutional review. 1 The article presents the argument that Kenya's Grand Coalition Government's ability to address the issue of comprehensive constitutional review has been undermined by the unending wrangles among the coalition partners over the distribution of power; leading to their inability to reach consensus on the contentious issues on the one hand and the general fear of the debilitating effects of the campaigns in the run-up to constitutional referendum on the other.
The author basically assumes that, contrary to the underlying assumptions for the establishment of the Grand Coalition Government in 2008, Kenya's politicians continue to be guided, not by the over-riding national interest in a peaceful general election in 2012, but by their narrow interests in safeguarding their respective power positions, both now and in the foreseeable future (Spears 2002: 127) .
Although the colonial regime had been for the most part oppressive, Kenya attained independence under a fairly democratic system. 2 However, the new government soon set in motion a series of constitutional amendments that had weakened the existing checks and balances leading to the emergence of an "imperial presidency" (Omollo 2002: 11-34) . By 1991, Kenya's post-independent constitution had been amended more than 32 times (Republic of Kenya 2008b: 28) . In this process the country had trans-1 A comprehensive review of Kenya's current constitution before 2012 was given a top priority at the National Dialogue and Reconciliation Committee negotiations (Kenya National Dialogue and Reconciliation 2008). 2
The post-independence constitution provided for a parliamentary system with the Prime Minister as the Head of Government and the Governor-General (acting on behalf of the Queen of England) as the Head of State. The system also had some democratic safety-valves, including a bi-cameral legislature, multi-party system and quasi-federal system known as majimbo.
formed itself from a British dominion to a republic, from a parliamentary system to a predominantly presidential system, from a quasi-federal system to a unitary system and from a multi-party system to a de-jure one-party state (Law Society of Kenya 2006: 13). 3 It has been argued that this series of fundamental constitutional amendments has helped to breed a culture of impunity, which was already apparent in the electoral violence of the 1990s and ultimately gave way to 2007 -2008 post-election violence (Republic of Kenya 2008b . As a consequence, by the early 1990s public opinion was slowly converging on the need to completely overhaul the constitution as one way of restoring good governance and economic development in the country. In the wake of the re-introduction of multi-party politics in Kenya in 1991, however, most aspects of the already flawed constitutional dispensation were left intact. 4 Indeed, it was the apparent incompatibility between the emerging multi-party system and the retention of the already flawed constitutional dispensation that triggered calls for a comprehensive review of the country's constitution in the early 1990s (Oloo and Mitullah 2002: 45) . However, despite repeated promises by the subsequent governments, a new constitution is yet to be attained. This is partly because the current constitution confers enormous privileges on the incumbents. Even winning opposition parties have frequently given lukewarm support to a comprehensive review of the constitution in the belief that it stands to benefit them in 3 Among the amendments that were made to Kenya's post-independence constitution are: that which unified the offices of the head of state and the head of government in 1964; that which removed the constitutional protection against the redrawing of regional and district boundaries or the creation of new regions or districts in 1964; that which reduced the percentage required for parliament to approve a state of emergency from 65 per cent to simple majority in 1965; that which removed the time limitations on state of emergencies in 1966; that which required Members of Parliament who defect or start a new party, to seek a fresh mandate from their constituents in 1966; that which gave the President the authority to appoint the 12 nominated Members of Parliament in 1968; that which allowed the President to waive the penalty (i.e., being banned from contesting elections for five years) on persons found guilty of an election offence in1975, and that which made Kenya a de-jure one party state in 1982 (see Law Society of Kenya 2006). 4
With the exception of the repeal of Section 2 (A), by which opposition parties had been outlawed (Amendment Act No. 2, 1992) , and the limitation of the tenure of the sitting president to two five-year terms (Amendment Act No. 6, 1992) . The latter amendment also contains a controversial clause, which required a winning president to attain at least 25 per cent of the popular vote in at least five of the country's eight provinces. This clause has been associated with a series of ethnic cleansing that has accompanied General Elections in Kenya since 1992 (Republic of Kenya 2008b: 24-28).
future. Thus, even though the calls for a new constitution were evident prior to the introduction of a multi-party system, these calls plummeted after the introduction of the multi-party system giving the, then opposition movement, Forum for the Restoration of Democracy's (FORD) high hopes of winning the December 1992 Elections. It was only following its subsequent electoral defeat that it renewed its demands for a new constitution (Republic of Kenya 2006: 29) . Thus, during Moi's subsequent two five-year terms in office, he only managed to deliver a "minimum reform package," whose main purpose was officially to level the political playing field prior to the December 1997 General Elections (Cowen and Kanyinga 2002: 129 and 155) . 5 In the meantime, the Constitution of Kenya Review Act (1997) was enacted to pave the way for a comprehensive constitutional review process after the elections (Republic of Kenya 1998). The subsequent turn of events, however, revealed that these were simply well-orchestrated attempts by Moi to delay the constitutional review process during his two terms in office. Not only did the reform package fail to level the political playing field (Cowen and Kanyinga 2002: 164-165), 6 but it also had no legal effect as it was not integrated into the country's constitution by the subsequent parliaments (The Standard Sunday, 18 December 2005: 1-4, 18) . 7 Moreover, the failure of the Constitution of Kenya Review Act (1997) to cater for the participation of civil society in the constitutional review process, led to a lot of time being squandered on negotiations for its amendment and subsequent implementation. The minimum reform package was the culmination of negotiations between the Kenya African National Union (KANU) and the opposition under the aegis of the Inter-Party Parliamentary Group (IPPG). It included a consensus by a cross section of political parties on: the repeal of detention act, the repeal of public order act, registration of all political parties, non-partisan broadcast by the media, wide consultations in all public appointments and an end to the government's interference in the running of political parties, among others. 6 This is borne out by the allegations of fraud that accompanied the December 1997 elections. 
The Grand Coalition Government and the Quest for a New Constitution
On 30 December 2007, violence broke out in several parts of the country following the announcement of the results of the presidential elections. In a bid to contain the situation, a power-sharing deal was brokered between Mr. Kibaki and Mr. Odinga by the former United Nations Secretary-General which twelve more commissioners from the Ufungamano group were added to the constitution review team). 9
These include: the executive, devolution, land ownership and use, the legislature, the Kadhi courts, the Provincial administration, the right to abortion and the enactment of the new constitution, among others. 10 The LDP and KANU, which teamed up against the draft constitution, finally formed the Orange Democratic Party (ODM), while the NAK, which supported the draft Constitution, formed the Party of National Unity (PNU).
Kofi Annan, leading to the formation of the Grand Coalition Government (Republic of Kenya 2008a: 9). Apart from ending the spiralling violence, the power-sharing agreement sought to address a wide range of institutional defects considered to be responsible for the recurrence of conflict in postindependence Kenya. The defects included a flawed constitutional dispensation, unfair distribution of land, unemployment and the culture of impunity According to the findings of the CoEs, three main contentious issues have arisen from the preceding efforts at constitutional review, namely: the executive and the legislature, the devolution of powers and bringing the transitional clauses of the constitution into effect (CoEs 2009 constitutional review process is threatened by an apparent hardening of stand by both politicians and citizens alike.
Disputed Elements of the Constitutional Review Process
The Executive and the Legislature
With reference to the executive and the legislature, the members of the CoEs have noted that the main areas of contention pertain to whether or not the country should adopt a presidential, parliamentary or hybrid (mixed) system with executive power shared between the President and the Prime Minister. With specific reference to the legislature, there is still no agreement on what should be the name and role of the Second House and how this house should relate to the other house on the one hand and to the executive on the other. Barely two weeks after the CoEs asked Kenyans to submit their views on contentious issues (Daily Nation, 19 June 2009: 16), the ODM and PNU came up with diametrically opposed views, indicating that the two Grand Coalition Partners have not softened their hard-line stands since the 2005 National Referendum. According to the ODM, 17 a parliamentary system providing for an executive Prime Minister is still the most preferred system of government. This stand by the ODM may be closely linked to the fact that it mainly inherited the regions that had been strong-holds of KANU, whose constituencies were deliberately split so as to yield a parliamentary majority for the party despite its lack of a popular majority (The Standard Sunday, 8 March 2009: 16) .
On the other hand, the PNU, led by its Deputy Prime Minister Uhuru Kenyatta 18 made clear its preference for a mixed system of government (where the President holds the ultimate executive authority) arguing that a parliamentary system such as that proposed by the ODM has the potential to divide the country in that it creates two centres of power. Nonetheless, The introduction of the CDF implies that the constituencies have to be more or less equal in terms of population to avoid claims of discrimination, especially by the more populous constituencies, most of which are in the PNU strong-holds. 20 On the other hand, the introduction of the office of Prime Minister in 2008 has significantly boosted the power of the majority party in Parliament, which is only likely to be confirmed by the introduction of a parliamentary system. Hence, IIBRC's recommendations are only likely to be received favourably by ODM if they either leave intact or do not reverse the current parliamentary majority enjoyed by it. 21 
Devolution
According to the findings of the CoEs, the main areas of disagreement in regard to devolution are on how many levels of government should be adopted, what the powers of each level of government should be and how much supervisory and regulatory power should be vested in the central government. According to a national survey that was carried out by 19 The insistence by PNU that both the position of the President and that of the Prime Minister be elective is largely a reflection of PNU's perceived weakness in terms of seats in Parliament, and strength in terms of popular vote. With a share of 22 per cent of the total population, the Kikuyu Community is the largest ethnic group in Kenya. However, it is also closely allied to the Embu and Meru communities, with whom it has in the past voted as a block. 20 For example, Juja Constituency in Central Province, with some 163,000 registered voters has in the past been given the same CDF allocation as Budalang'i Constituency in Western Province with only 27,000 registered voters. 21 Conversely, its recommendations are only likely to be received favourably by PNU if they seek to reverse ODM's current parliamentary majority.
However, of those supporting devolution of power, only 34 per cent believe that regional governments should be in charge of the allocation of national/public resources, with the rest believing that the task should reside with either Parliament (42 per cent), the President (7 per cent) or Provincial Administration (15 per cent) (TI Kenya, 2009: 8) . This confirms the persistent lack of a clear understanding of the real meaning of devolution (commonly referred to in Kenya as majimbo), which appears to have been confirmed by further findings of the national survey. Only 33 per cent of Kenyans associate it with regional autonomy in terms of revenue collection and expenditure (consisting of 27 per cent in Central province, 48 per cent in Coast province, 24 per cent in Eastern province, 32 per cent in Nairobi, 32 per cent in North-Eastern province, 35 per cent in Nyanza province, 34 per cent in Rift Valley province and 46 per cent in Western province) (TI Kenya 2009: 10). 22 The fact that both Central and Eastern provinces have the lowest support for regional autonomy in revenue collection and expenditure may be linked to the campaign period that preceded the December 2007 elections. PNU (whose strongholds were in these two regions) was pitted against ODM (whose support was drawn from the rest of Kenya). The latter was in support of a devolved system (in the above sense) whereas the former was not.
Many a time, this notion of a devolved system of government has been politicised (by way of associating it with balkanisation) as a means of gaining a political edge over adversaries. This is what happened in the immediate post-independence period when KANU dismantled the "majimbo system" in its bid to create a single-party monolithic system (Oyugi 1994: 157) . In the wake of the struggle for the introduction of a multi-party system in 1991, the majimbo debate was revived by a group of politicians allied to the former President Moi. This was widely believed to be caused by fear on the part of the smaller ethnic groups that the introduction of a multi-party system would confer a disproportionate advantage to the larger ethnic groups, particularly the Kikuyus. The subsequent ethnic clashes seemed to justify KANU's decision to do away with the post-independence majimbo constitution in the 1960s (Republic of Kenya 2008b: 41-43). In the run-up to the December 2007 Elections the issue of a devolved government was once 22 The survey found that only 33 per cent of Kenyans believe that it has to do with regions retaining part of the revenue collected. This is as compared to 41 percent, who believe that it refers to sharing of national resources across different regions, and 23 per cent who believe that it refers to making different regions exclusive for specific communities (3 per cent of the respondents are categorized as others).
more politicised by PNU for selfish political gains. 23 Given the power struggle that has been going on in the Grand Coalition Government, a replay of what happened in the run-up to the December 2007 elections cannot be totally ruled-out should the proposed new constitution provide for a really devolved system of government.
Constitutional Referendum
According to Moreover, it opens the door to all manner of political interference in the constitutional review process, including: the possibility of politicians using the process to settle their political differences; the possibility of political parties aggrieved by the process poisoning people's minds against the draft document regardless of its merits; and the possibility of a protest vote by Kenyans, regardless of a political consensus. They further note that, as used elsewhere, a referendum is only necessary when a constitutional making process has not been participatory (The Saturday Nation, 22 August 2009: 4) .
Based on the foregoing observations, the current Justice, National Cohesion and Constitutional Affairs Minister Mutula Kilonzo promised to advise the government (and the country for that matter) to avoid a referen- dum. At the same time, he has tasked the Law Reform Commission (LRC), the Kenya National Commission on Human Rights (KNCHR), the International Commission of Jurists (ICJ) and the Law Society of Kenya (LSK) to devise a referendum law that spells out issues that should be taken to the referendum (The Saturday Nation, 22 August 2009: 4). According to the experts, therefore, there is a serious need to re-think the provisions for the referendum in the constitutional review process (The Saturday Nation, 22 August 2009: 5). Among their recommendations are: that the Constitution of Kenya Review Act, 2008 be amended to provide for a "Yes-Yes" referendum in place of the current provision for a "Yes-No" referendum 25 and that the Government be empowered to come up with a brief and a general constitution with agreed minimums (as was the case in post-apartheid South Africa), in case it is unable to resolve the contentious issues (The Saturday Nation, 22 August 2009: 5). It is far from clear if Kenyans will receive these proposals for revising the review act favourably. Indications are, therefore, that the constitutional review process is becoming more and more complicated with the possibilities of political interference becoming greater.
Conclusion
From the arguments presented in this paper, several conclusions can be drawn. First, successive ruling coalitions in the multi-party era have had an incentive to retain the current Constitution in their bid to maintain the status quo as it has been profitable to those in power. Secondly, it is this pre-occupation with status quo maintenance by the ruling elite, among other factors, that worked against the endorsement of the Draft Constitution in the 2005 referendum, paving the way for the 2007-2008 post-election violence. Thirdly, this pre-occupation with status quo maintenance by the ruling elite has continued under the Grand Coalition Government, contrary to the underlying assumption that its creation would pave the way for a consensual attainment of a new Constitution. This is evidenced by differences among the coalition partners regarding the direction that the constitutional reform should take, as indicated by their hardening of stands on the contentious issues and their fear of the debilitating consequences of a referendum. As a result, the chances of Kenyans getting a new constitution before the 2012 General Elections are not any greater than they were prior to the 2007 General Elections. This apparent lack of commitment to constitutional reform on the part of the coalition partners arises from the fact that individuals in both parties harbour presidential ambitions and are therefore (together with their lieutenants) unwilling to see a drastic reduction of the powers of a president (The Standard Sunday, 8 March 2009: 13) . 26 In general, however, ODM appears to be more committed to comprehensive constitutional reforms than PNU. This is best indicated by the latter's admission (through its SecretaryGeneral Kiraitu Murungi') that it is contemplating "minimum reforms," which to ODM (through its Chairman Henry Kosgey), betrays its scheme to delay comprehensive constitutional reforms (The Standard Sunday, 31 May 2009: 20) . 27 Moreover, it is also backed by findings from a national survey that 60 percent of Kenyans think that the ODM is committed to the constitutional review process, compared to only 38 per cent who think that the PNU is committed to the same (National Dialogue and Reconciliation Monitoring Project 2009: 28). 28 The discussion about the merits and shortcomings of power-sharing agreements has only recently focused on the level of detailed arrangements during the negotiation phase. Kenya may become an example of negotiators failing to get enough guarantees from the disputing parties to proceed with one crucial aspect of the crisis: constitutional reform. The negotiated introduction, after the agreement, of a number of commissions and expert committees to deal with important issues has so far proved of limited utility. In contrast to post-war power-sharing the post-crisis power-sharing experienced in Kenya comes with no provisions for the third-party guarantees or enforcement capacities usually ensured by the presence of a military force. In Kenya, many citizens place their hope on increased donor pressure on the Grand Coalition Government to deliver on constitutional reform. Already, heightened pressure from the donor community has yielded positive results as indicated by parliament's renewed initiatives to pass the law estab-26 In ODM for example, the biggest problem between Mr. Odinga and Mr. Ruto has to do with their respective presidential ambitions come 2012. The same applies to the problem in PNU between Mrs. Karua (who is already campaigning for presidency ahead of 1012) and Mr. Kibaki (who has a different succession plan for himself). 27 In the past, minimum and comprehensive reforms have been considered mutually exclusive in the sense that demands for the former have been seen as schemes to delay the latter and vice-versa (how the debate was played in the run-up to 1997 and 2007 elections, see above). . The intrinsic will of the Grand Coalition Government to pursue constitutional reform zealously is low, given the uncertainties that are associated with a new constitution. Indeed, pressure from the international community has been crucial to Kenya's democratisation process since the late 1980s, either directly through the withdrawal of donor aid, or indirectly through the sponsorship of civil society organisations. In most cases, such pressure has been complementary to, rather than opposed to the demands of civil society organisations.
